
 
 

REVIEW OF THE MAIN LEGAL NEWS FOR BUSINESS 
 

Lawyers of LF «Dmitrieva & Partners» have prepared the list 
of the main legal  news for business  

 
 

Changing the grounds for conducting unscheduled 
documentary inspections 

 
The Law of Ukraine of 16.01.2020 № 466-IX “On Amendments to the Tax Code of Ukraine 

regarding the Improvement of Tax Administration, Elimination of Technical and Logical 
Inconsistencies in Tax Legislation” (hereinafter - Law № 466) has changed the 
grounds for conducting unscheduled documentary inspections. In particular, 
from 23.05.2020 the grounds for conducting an unscheduled documentary 
inspection are: 

- Non-submission by the taxpayer within the period prescribed by law of 
the tax return, calculations, reporting for tax control over transfer pricing in 
accordance with p. 39.4 of Art. 39 of the TCU, if their submission is provided by 
law. This will make it possible to organize such inspections in case the 
taxpayer does not submit reports for tax control over transfer pricing. 

- Obtaining information indicating that the non-resident conducts 
business activities through a permanent representative office in the territory 
of Ukraine without tax registration. This norm was introduced for the purpose 
of tax control, including control over the registration of representative offices 

of non-residents. 
From 23.05.2020 the norm according to which the unscheduled documentary inspection was 

carried out by the controlling body on the basis of the received court decision (investigating judge) 
on appointment of the inspection made by them according to the law is excluded from TCU. 

From 01.07.2020 the ground for conducting an unscheduled documentary inspection is the 
receipt by the controlling body after a scheduled documentary inspection or unscheduled 
documentary inspection of information and/or documents from foreign state bodies that relate to 
issues covered during previous inspections of the taxpayer and indicate violation by the taxpayer of 
tax, currency and other legislation, the control over which is carried out to the controlling bodies. 
Such inspection shall be carried out exclusively in respect of the matters which gave grounds for such 
inspection. This rule allows the controlling body to revert to the already inspected period in case of 
receipt of information from foreign state bodies, which indicates violations and will allow to increase 
the efficiency of organization of inspections on the issue of taxation of non-residents’ income 
received in Ukraine (in particular this relates to the study of this issue during scheduled 
inspections). 

From 01.01.2021 an unscheduled documentary inspection may be conducted if the taxpayer 
has filed an objection to the act of inspection to the controlling body in the order established by 
paragraph 86.7 of Article 86 of the TCU, or a complaint against the tax notice-decision passed on basis 
of its results, which require a full or partial review of the results of the relevant inspection or 
cancellation of the tax notice-decision passed if the taxpayer (objections) refers in their complaint to 
circumstances that were not considered during the inspection, and their objective consideration is 
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impossible without conducting an inspection. Such inspection shall be carried out exclusively on the 
issues that have become the subject of appeal. 

At the same time changes have been introduced to regulate the procedure for the issue of 
orders by controlling bodies when organizing an inspection on this ground, in particular, an order to 
conduct an unscheduled documentary inspection on these grounds is issued: 

- in case of consideration of the objection to the act of inspection, - by the controlling body 
which carried out inspection; 

- during the procedure of administrative appeal - by the controlling body of the highest level, 
which considers the complaint of the taxpayer. On the basis of the order to the controller, who is 
entrusted to conduct the inspection, an order is additionally issued in the order established by 
paragraph 81.1 of Art. 81 of the TCU. 

 
 

Report on controlled transactions 
 
Norms of s.-p. "A" of s.-p. 39.2.1.1 of s.-p. 39.2.1 of p. 39.2 of art. 39 of the TCU establish that 

controlled transactions are business transactions of the taxpayer that may affect the object of 
taxation by income tax of enterprises of the taxpayer, in particular business transactions with related 
parties - non-residents, including in cases specified in s.-p. 39.2.1.5 of s.-p. 39.2.1 of p. 39.2 pf art. 
39 of the TCU. 

In accordance with s.-p. 39.2.1.7 of s.-p. 39.2.1 of p. 39.2 of art. 39 of the TCU business 
transactions provided for in s.-p. 39.2.1.1 (except for transactions between a non-resident and its 
permanent representative office in Ukraine) and 39.2.1.5 of s.-p. 39.2.1 of p. 39.2 of art. 39 of the 
TCU, are recognized as controlled if the following conditions are met simultaneously: 

- the annual income of the taxpayer from any activity, determined by the accounting rules, 
exceeds UAH 150 million (net of indirect taxes) for the relevant tax (reporting) year; 

- the volume of such business transactions of the taxpayer with each counterparty, determined 
according to the accounting rules, exceeds UAH 10 million (net of indirect taxes) for the relevant tax 
(reporting) year. 

Business transactions between a non-resident and its permanent representative office in 
Ukraine are recognized as controlled if the volume of such business transactions, determined by 
accounting rules, exceeds UAH 10 million (net of indirect taxes) for the relevant tax (reporting) year. 

To calculate the value criterion of controlled transactions with related parties - non-residents 
the periods of the tax (reporting) year in which the non-resident was in the status of a related party 
to the taxpayer should be taken into account, in the absence of other criteria specified in 
subparagraphs "b" - "d" of s.-p. 39.2.1.1 of s.-p. 39.2.1 of p. 39.2 of art. 39 of the TCU.  

 
 

Notice of membership in an international group of companies 
 
Along with the report on controlled transactions taxpayers who carried out controlled 

transactions in the reporting year, are required to submit to the State Tax Service a Notice of 
Membership in the Group. Such notice shall be submitted by October 1 of the year, following the 
reporting year, in electronic form under a separate form (to be approved by the Ministry of Finance). 

The notice must contain the following information: 
- data on the parent company of the Group, the member of which the taxpayer is (including its 

name, country of residence and address, registration number); 
- the end date of the financial year in accordance with the internal regulations of the Group's 

parent company; 
- information on the amount of the Group's total consolidated income for the financial year 

preceding the reporting year; 
- data on the legal entity authorized to submit the report by countries of the Group, or 

information that the Group is not obliged to submit such a report. 
Such notice must be submitted for the first time in the 2020 reporting year (not later than 

October 1, 2021). 



A fine of 50 living wages for able-bodied persons for non-submission of a notice of 
membership in the Group or provision of inaccurate information is established by law as of January 1 
of the tax (reporting) year (it will be UAH 105 100 for the 2020 reporting year). 

 
 

VAT payers will report monthly 
 
In order to simplify VAT administration, the application of a unified approach to the formation 

of reporting indicators and their reflection in the information systems of the State Tax Service for 
VAT tax reporting, Law № 466 cancels the quarterly reporting period used by single taxpayers and 
introduces a single reporting period for all categories of taxpayers. The last quarterly reporting 
period will be the second quarter of 2020 (the last day for submitting such reports is August 10, 
2020). Starting from July 1, 2020 all taxpayers, without exception, including those on the simplified 
taxation system, will file a tax return on a monthly basis. 

 
 

The government has supported the introduction 
of e-residency in Ukraine 

 
E-residency is a project of the Ministry of Digital Transformation. It is designed to make 

Ukraine a more attractive country for foreigners. This is a special status of a 
foreign citizen in Ukraine, which opens access to information and consulting 
services, simplifies the procedures for obtaining administrative services and 
concluding civil law agreements, as well as gives him the opportunity to 
remotely establish and conduct business in Ukraine. 

The project is created primarily for representatives of the creative 
industry - IT, marketing, advertising, gaming. 

Thanks to e-residency, foreigners will receive online: 
▪ Ukrainian qualified electronic signature 
▪ registration number of the taxpayer's account card 
▪ opportunity to open an online account in a Ukrainian bank 
▪ simplified access to administrative services in Ukraine 
According to the resolution, the Ministry of Digital Transformation: 

within two months must submit to the Cabinet of Ministers of Ukraine in the 
prescribed manner proposals for the adoption of acts necessary for the implementation of the 
experiment. 

 
 
 
 

Payment transactions recorders (PTR) in a smartphone will 
work on a test basis from August 1 

 
The Ministry of Finance of Ukraine together with the State Tax Service are completing 

preparations for the launch of a free fiscal application for the software PTR (registrar of settlement 
operations), which will soon begin work in test mode. 

During the month, business representatives will have the opportunity to get acquainted with 
the functionality of the application in the Electronic Cabinet, test it and provide suggestions for its 
improvement. 

From August 1, 2020, the product will be available for full use by anyone free of charge. 
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For loss of primary documents of entrepreneur - a fine of 1020 UAH 
 
Private individuals - single tax payers of groups I - III are obliged to ensure the storage of 

primary documents on the basis of which the data of the Book of Accounts used to compile the tax 
return, or other primary documents used to compile tax returns on other taxes and fees - in in case of 
their payment. Such primary documents are stored for at least 1095 days from the date of submission 
of the tax return of the single tax payer - FOP or other tax reporting for which they are used, and in 
case of liquidation of the taxpayer documents for the period of its activity not less than 1095 days 
preceding the date its liquidations, which were kept in the State Tax Service body, in the order 
established by the legislation are transferred by the State Tax Service body to the archive. 

Failure of the payer of the sole proprietorship to keep primary documents, accounting and 
other registers, accounting and statistical reporting, other documents on the calculation and payment 
of taxes and fees - entail the imposition of a fine of 1020 hryvnias. 

The same actions committed by the payer of the sole proprietorship, who was fined for the 
same violation during the year, entail the imposition of a fine of 2040 hryvnias. 

The government has passed a resolution giving the green light to the e-residency project. An 
experiment on the implementation and introduction of e-residency begins on July 1. 

 
 

The concept of "business purpose" and "economic effect" 
 
On May 23, 2020, the Law of Ukraine “On Amendments to the Tax Code of Ukraine to Improve 

Tax Administration, Eliminate Technical and Logical Inconsistencies in Tax Legislation” № 466-IX 
(hereinafter - the Law №466) was amended, which amended the Tax Code of Ukraine (hereinafter - 
TCU), in particular, the concept of economic effect is revealed and the signs of a transaction with a 
non-resident that has no business purpose are indicated. 

A reasonable economic reason (business purpose) is a reason that can only be present if the 
taxpayer intends to obtain an economic effect as a result of economic activity. 

The economic effect implies an increase (preservation) of the taxpayer's assets and / or their 
value, as well as the creation of conditions for such an increase (preservation) in the future 
(paragraphs 1-2 of subparagraph 14.1.231 of paragraph 14.1 of Article 14 of the TCU). 

For tax purposes, the TCU provides a non-exclusive list of features of a transaction with a non-
resident that has no business purpose: 

- non-payment (incomplete payment) of the amount of taxes and / or reduction of the taxable 
income of the taxpayer; 

- under comparable conditions, a person would not be willing to buy (sell) such works 
(services), intangible assets, other items of business transactions, other than goods, from unrelated 
persons. 

The introduction of a non-exclusive list of features to determine the absence of a business 
purpose in a transaction with a non-resident creates a field for abuse by the supervisory authority 
and the possibility of corruption, as in fact the tax authority will decide how to evaluate the 
transaction. The taxpayer remains to defend his position on the existence of business in 
administrative or judicial proceedings, which will require significant time and financial resources, 
while the lack of an exhaustive list of features of the transaction without a business purpose makes 
the prospects for such protection uncertain. 

In the absence of a business purpose in a transaction with a non-resident - the financial result 
of the tax (reporting) period is increased by the amount of costs incurred by the taxpayer in carrying 
out such a transaction. If the payer increases the pre-tax financial result on the value of the above 
costs, he may not apply other adjustments under Article 140 of the TCU. It is important to remember 
that the business purpose requirement only applies to transactions with non-residents. 

Thus, if the transaction with a non-resident has no business purpose, the taxpayer will not be 
able to classify this transaction as an expense. This will cause an increase in the tax base and the 
amount of income tax for such a taxpayer. 

The burden of proving the absence of a business purpose rests with the supervisory authority 
(subparagraph 140.5.15 of paragraph 140.5 of Article 140 of the TCU). The enshrinement of this 



obligation does not provide additional protection against the actions of the tax authority, as before 
that there were two rules that are designed to protect the taxpayer, namely: 

- presumption of legality of taxpayer's decisions if the norm of a law or other normative legal 
act issued on the basis of the law, or if the norms of different laws or different normative legal acts 
presuppose ambiguous (multiple) interpretation of rights and obligations of taxpayers or controlling 
bodies, as a result of which it is possible to make a decision in favor of both the taxpayer and the 
supervisory authority (subparagraph 4.1.4 of paragraph 4.1 of Article 4); 

- in administrative cases on the illegality of decisions, actions or omissions of the subject of 
power, the obligation to prove the legality of its decision, action or omission rests with the defendant 
(Part 2 of Article 77 of the Code of Administrative Procedure of Ukraine). In other words, when 
appealing against the actions of the tax authority, the burden of proof rests with him. 

The business purpose requirement is now also applied to transfer pricing documentation, 
namely the description of transactions for the acquisition of works (services), intangible assets, 
other items of business transactions other than goods, must contain a justification of economic 
feasibility (economic benefits resulting from implementation of a controlled transaction) and the 
presence of the business purpose of their acquisition (paragraph 2 of subparagraph "e" of 
subparagraph 39.4.6 of paragraph 39.3 of Article 39 of the TCU). 

The absence of a business purpose in transactions with non-residents precludes the use of 
preferential rates under double taxation agreements, as tax benefits in the form of tax exemption or 
application of a reduced tax rate provided by an international agreement are not provided for the 
relevant type of income or profit. the purpose of the relevant business transaction of a non-resident 
with a resident of Ukraine was to directly or indirectly obtain benefits provided by an international 
agreement in the form of tax exemption or application of a reduced tax rate. This norm does not 
apply if it is established that obtaining such benefits corresponds to the object and purposes of the 
international agreement of Ukraine. If an international agreement, the binding nature of which has 
been approved by the Verkhovna Rada of Ukraine, establishes rules other than those provided for in 
this paragraph, the relevant rules of the international agreement shall apply. (paragraph 3 of 
paragraph 103.2 of Article 103 of the TCU). The introduction of this provision in the TCU is an 
implementation of Article 7, which contains provisions on business purpose test, multilateral 
convention on the implementation of measures relating to tax agreements, in order to counteract the 
erosion of the tax base and tax evasion (MLI-convention), which ratified by Ukraine in 2019. 

Based on the above, we can conclude that in connection with the entry into force of Law №466: 
- the concept of business purpose has not changed, but, in connection with the disclosure of 

the concept of economic effect, has become clearer and clearer; 
- at the legislative level there is a non-exclusive list of features on which the transaction with 

a non-resident will be considered as having no business purpose. The absence of an exclusive list of 
features allows the tax authority to subjectively assess a transaction that does not play in favor of the 
taxpayer, as it threatens to increase the amount of income tax. 
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